Midway City Council
6 April 2021
Work Meeting

Lower River Annexation /
Further Consideration
(New Petition)

322 East Gateway Drive, Suite 201 • Heber City, Utah 84032
P 435-657-0984 • F 888-822-8796
www.gordonlawgrouputah.com

MEMORANDUM
TO:

Midway City Council

FROM:

Corbin B. Gordon, Midway City Attorney

DATE:

April 1, 2021

RE:

Analysis of the Utah State Code regarding Annexations/Boundary Commissions

Annexation (10-2-402)
An unincorporated area may be annexed to Midway if:
• It is a contiguous area;
• It is contiguous to Midway;
• Annexation will not leave or create an unincorporated island or unincorporated peninsula;
• The area is within Midway’s expansion area.
Midway may not annex an unincorporated area unless a petition is filed requesting annexation.
Annexation Petition Requirements and Notice (10-2-403)
The process to annex an unincorporated area to Midway is initiated by a petition.
Wasatch County shall:
• Mail notice to each owner of real property located within the area—or 300 feet of the
area—proposed to be annexed;
• Send Midway a copy of the notice and a certificate indicating that the notice has been
mailed as required.
Those receiving the notice may choose whether to sign the petition. By signing the petition, they
indicate their support of the proposed annexation. Signing or not signing the annexation petition
is the method for owners of property within the area proposed for annexation to demonstrate
their support of or opposition to the proposed annexation.
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After receiving the certificate from Wasatch County, Midway must provide an annexation
petition for the annexation proposed. Each petition must:
• Be filed with the Midway City Recorder;
• Contain the signatures of the owners of private real property that:
o Is located within the area proposed for annexation;
o Is equal in value to at least 1/3 of the value of all private real property within the
area proposed for annexation;
• Be accompanied by an accurate and recordable map, prepared by a licensed surveyor, of
the area proposed for annexation;
• Designate up to five of the signers of the petition as sponsors, one of whom shall be
designated as the contact sponsor.
If practicable and feasible, the boundaries of an area proposed for annexation should be drawn:
• Along the boundaries of existing local districts and special service districts for sewer,
water, and other services, along the boundaries of school districts, and along the
boundaries of other taxing entities;
• To eliminate islands and peninsulas of territory;
• To facilitate the consolidation of overlapping functions of local government;
• To promote the efficient delivery of services; and
• To encourage the equitable distribution of community resources and obligations.
On the date of filing, the petition sponsors shall deliver or mail a copy of the petition to the
Wasatch County Clerk.
Acceptance or Denial of an Annexation Petition – Petition Certification Process (10-2-405)
The Midway City Council may:
• Deny an annexation petition; or
• Accept an annexation petition for further consideration.
A petition is considered to be accepted for further consideration if the City Council fails to act to
deny or accept the petition at its next regularly scheduled meeting that is at least 14 days after the
date the petition was filed.
If the City Council denies a petition it shall, within five days after the denial, mail written notice
of the denial to the contact sponsor and the Wasatch County Clerk.
If the City Council accepts a petition or is considered to have accepted the petition, the City
Recorder shall, within 30 days after that acceptance:
• Obtain from the assessor, clerk, surveyor, and recorder of Wasatch County the records
they need to determine whether the petition meets the petition requirements.
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If the City Recorder determines that the petition meets the requirements, they will certify the
petition and mail or deliver written notification of the certification to the City Council, the
contact sponsor, and the County Council.
If the City Recorder determines that the petition fails to meet any of the requirements, they will
reject the petition and mail or deliver written notification of the rejection and the reasons for the
rejection to the City Council, the contact sponsor, and the County Council.
If a petition is rejected, it may be modified to correct the deficiencies for which it was rejected
and then refiled with the City Recorder. The refiled petition must be treated as a newly filed
petition.
Notice of Certification – Publishing and Providing Notice of Petition (10-2-406)
After receiving the notice of certification from the City Recorder, the City Council shall publish
notice:
• At least once a week for three successive weeks in a newspaper within the area of the
proposed annexation;
• By mailing the notice to each residence within, and to each owner of real property located
within, the area proposed for annexation;
• On the Utah Public Notice Website for three weeks;
• Mailing written notice to each affected entity; and
• On the Midway City website for three weeks.
The notice must:
• State that a petition has been filed with Midway proposing the annexation of an area to
Midway;
• State the date of the City Council’s receipt of the notice of certification;
• Describe the area proposed for annexation in the annexation petition;
• State that the complete annexation petition is available for inspection and copying at the
office of the City Recorder;
• State in conspicuous and plain terms that Midway may grant the petition and annex the
area described in the petition unless, within the time required, a written protest to the
annexation petition is filed with the Boundary Commission and a copy of the protest
delivered to the City Recorder of Midway;
• State the address of the Boundary Commission.
Protest to Annexation Petition (10-2-407)
A protest to an annexation petition may be filed by the legislative body or governing board of an
affected county, municipality, or special service district. Each protest must:
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•
•
•

Be filed no later than 30 days after the City Council’s receipt of the notice of certification
with the Boundary Commission;
State each reason for the protest;
Contain the name and address of a contact person.

The party filing the protest must also deliver or mail a copy of the protest to the Midway City
Recorder.
If a protest is filed:
• The City Council may, at its next regular meeting after expiration of the deadline, deny
the annexation petition; or
• If the City Council does not deny the annexation petition, it may take no further action on
the annexation petition until after receiving the Boundary Commission’s notice of its
decision on the protest.
If no timely protest is filed, the City Council may approve the petition. However, before
approving an annexation petition, the City Council must hold a public hearing and publish notice
of the public hearing:
• At least seven days before the day of the public hearing in a newspaper within the area
proposed for annexation;
• At least 10 days before the day of the public hearing by mailing the notice to each
residence within, and to each owner of real property located within, the area proposed for
annexation;
• On the Utah Public Notice Website for seven days before the day of the public hearing;
• On the Midway City website for seven days before the day of the public hearing.
Denying or Approving the Annexation Petition (10-2-408)
After receiving the Boundary Commission’s decision on a protest, the City Council may:
• Deny the annexation petition; or
• If the Boundary Commission approves the annexation, approve the annexation petition
consistent with the Boundary Commission’s decision.
Creation of the Boundary Commission (10-2-409, 410)
Wasatch County:
• May create a Boundary Commission on its own initiative at any time; and
• Shall create a Boundary Commission within 30 days of the filing of a protest.
Each commission shall be composed of:
• Two members who are elected county officers, appointed by the County Council;
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Two members who are elected municipal officers from separate municipalities within
Wasatch County, appointed by the municipal selection committee; and
Three members who are residents of Wasatch County, none of whom is a county or
municipal officer, appointed by the four other members of the Boundary Commission.

A majority of the Boundary Commission constitutes a quorum, and action taken by the Boundary
Commission requires a majority vote.
Municipal Selection Committee (10-2-409.5)
The Municipal Selection Committee consists of the mayor of each municipality in Wasatch
County.
The Municipal Selection Committee appoints each municipal member of the Wasatch County
Boundary Commission and fills each vacancy in that position as it occurs.
Boundary Commission Authority (10-2-412)
The Boundary Commission hears and decides each protest filed with respect to a proposed
annexation located within Wasatch County.
The Boundary Commission may:
• Adopt and enforce rules of procedure for the orderly and fair conduct of its proceedings;
• Authorize a member of the commission to administer oaths if necessary in the
performance of the commission’s duties;
• Employ staff personnel and professional or consulting services reasonably necessary to
enable the commission to carry out its duties; and
• Incur reasonable and necessary expenses to enable the commission to carry out its duties.
Records, information, and other relevant materials necessary to enable the Boundary
Commission to carry out its duties shall, upon request by the Commission, be furnished to the
Boundary Commission by the personnel, employees, and officers of each affected entity whose
boundaries include any part of the area proposed for annexation or that may be affected by action
of the Boundary Commission.
Boundary Commission Public Hearing (10-2-415)
Within 30 days after the time for filing a protest has expired, the Boundary Commission must
hold a hearing on all protests that were filed with respect to the proposed annexation.
At least 14 days before the date of the hearing, the Boundary Commission must publish notice of
the hearing:
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In a newspaper within the area proposed for annexation;
Mailing notice to each resident within, and each owner of real property located within,
the area proposed for annexation;
On the Utah Public Notice Website for 14 days before the day of the hearing;
On Midway City’s website for 14 days before the day of the hearing;
On Wasatch County’s website for 14 days before the day of the hearing.

Each notice must:
• State the date, time, and place of the hearing;
• Briefly summarize the nature of the protest;
• State that a copy of the protest is on file at the Boundary Commission’s office.
The Boundary Commission may continue a hearing from time to time, but no continued hearing
may be held later than 60 days after the original hearing date.
In considering protests, the Boundary Commission must consider whether the proposed
annexation:
• Complies with the requirements of 10-2-402 and 10-2-403 and the annexation policy plan
of Midway City;
• Conflicts with the annexation policy plan of another municipality; and
• If the proposed annexation includes urban development, will have an adverse tax
consequence on the remaining unincorporated area Wasatch County.
A transcription of the recording of the hearing, the information received at the hearing, and the
written decision of the Commission shall constitute the record of the hearing.
Boundary Commission Decisions (10-2-416)
The Boundary Commission may:
• Approve the proposed annexation, either with or without conditions;
• Make minor modifications to the proposed annexation and approve it, either with or
without conditions; or
• Disapprove the proposed annexation.
The Boundary Commission must issue a written decision on the proposed annexation within 30
days and must send a copy of the decision to:
• The Wasatch County Council;
• The Midway City Council;
• The contact person on the annexation petition;
• The contact person of each entity that filed a protest.
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District Court Review (10-2-417)
Review of a Boundary Commission decision may be sought in the Wasatch County District
Court by filing a petition for review of the decision within 20 days of the Boundary
Commission’s decision.
The District Court must affirm the Boundary Commission’s decision unless it determines that the
decision is arbitrary or capricious.
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Brad Wilson
From:
Sent:
To:
Cc:
Subject:

Bill James <billjames@utah.gov>
Thursday, March 25, 2021 12:38 PM
Brad Wilson
Michael Henke; Eric Edgley
Fwd: Lower River Annexation Second Petition

Brad,
For your and Michael's perspective, we are finding the new petition regarding the Lower River Annexation to be a touch
more extreme than the first one, at least in regard to annexation of our state lands. The "Eric" I refer to below is Eric
Edgley, my supervisor and our Habitat Section Chief, copied.
I still see nothing clarifying status or rights for use of our private lane just south of the ponds on our property. Maybe it
will become clear, and I remain objective, but we don't yet have Ryan's total write up in regard to what he needs from
DWR and what rights he seeks for public use of our lands. If he gains agreement from Mr. K.C. Gardener, on the planned
uses, and shows acceptance of potential development of a roadway on the DWR land, which runs between Mr.
Gardener's lands, then we may find it quite workable. My principal view at the moment is mostly questioning. What's
going on? Who needs what from whom? How do adjacent landowners feels about the implicit new uses which would
presumably be required, and aren't yet authorized?
Thanks, and good day!
Bill James
Assistant Chief, Habitat Section
Utah Division of Wildlife Resources

...
On Wed, Mar 24, 2021 at 10:54 AM Bill James <billjames@utah.gov> wrote:
Eric,
Ryan Davis has retracted his initial annexation petition to Midway City, and has now submitted a second petition with
new lands included. We have left Ryan with the clear understanding that he needs to submit a succinct written
proposal to our director if he hopes to utilize any of our lands for any purpose. I instructed him to copy Roger and
me with any submission.
The mayor and city council will evaluate this new petition and the city attorney will eventually make a determination
of whether the petition can be certified. That has specific meaning within municipal code.
If that certification is issued, a 30‐day protest period ensues. I recommend at this point that we watch, stay tuned,
and if certification is given, that we then submit our comments (not so much a protest) within the protest period on
the operative petition. It doesn't seem good to comment on a petition which hasn't yet been certified as complete
and sufficient to all requirements.
Bill
1

‐‐‐‐‐‐‐‐‐‐ Forwarded message ‐‐‐‐‐‐‐‐‐
From: Brad Wilson <bwilson@midwaycityut.org>
Date: Wed, Mar 24, 2021, 9:57 AM
Subject: Lower River Annexation Second Petition
To: billjames@utah.gov <billjames@utah.gov>

Bill,

The petitioner for the Lower River Annexation withdrew his original petition. He submitted the attached new petition
which includes additional property. I will notify you if the petition is or is not certified.

Please contact me if you have any questions.

Brad Wilson
Recorder
H: Mon-Thurs 7:30-5:30
P: 435-654-3223 ext 118
E: bwilson@midwaycityut.org
75 N 100 W – P.O. Box 277
Midway, UT 84049
www.midwaycityut.org

‐‐
Craig J Schaugaard
Aquatic Section Assistant Chief over Hatcheries
Division of Wildlife Resources
1594 W. North Temple,
Suite 2110
PO Box 146301
Salt Lake City, Utah 84114‐6301
Cell: (801) 791‐3675
Fax: (801) 538‐4745
email: craigschaugaard@utah.gov
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‐‐

]ÉÄxÇx eÉáx
Wildlife Lands Specialist
Utah Division of Wildlife Resources
Office: 801-538-4865
Cell: 801-520-3357

1594 West North Temple, Ste.2110
Salt Lake City, UT 84114-6301
"Keep close to Nature’s heart... and break clear away, once in awhile, and climb a mountain or spend a week in the
woods. Wash your spirit clean.." - John Muir
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Brad Wilson
From:
Sent:
To:
Cc:
Subject:

Jonathan Hughes <hughesjnthn@gmail.com>
Thursday, April 1, 2021 9:50 AM
Celeste Johnson; Lisa Orme; Steve Dougherty; Jeff Drury; kpane@midwaycityut.org; JC Simonsen;
Brad Wilson; Michael Henke; Jessep Bitner attny; hughesconstance22@gmail.com
White Katy; Gerald L. White
Lower River Annexation

Dear Mayor, Council, and staff,
Constance and I protest the annexation petition of our skinny six acres and home at 282 E. 520 S. Midway, Utah.
We are currently obeying your zoning laws and promoting your values as stated in the general plan.
Annexation to Midway would further jeopardize our ever dwindling property rights and the enjoyment we have here
in this beautiful place. We want to put in a very beautiful outbuilding which would not currently be allowed in Midway
City.
Since Midway City has stated "That they are not obligated to recognize or honor any agreements made with the
Midway Sanitation district", even though it is a recorded part of the Deer Creek Estates subdivision plat, we are
prohibited from using 300 E. which is a public street. The conditions for allowing us to access this "public street" are 17
pages of exactions and conditions just short of Purgatory and next door to a taking.
We respect the petitioners rights to enjoy their property and hope they can reduce the acreage they propose for
annexation.
Warmest regards,
Jonathan and Constance Hughes
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